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Closing Waterfront Lots on 
the Tennessee River System 

 
 

By Todd Howard, Esquire 
 
Closing a waterfront lot on the 
Tennessee River System?  
Tennessee Valley Authority (“TVA”) 
regulations may impact the rights 
and responsibilities of the parties, 
particularly in the case of boat slips, 
swim docks and shoreline 
management.   TVA approval must 
be obtained for any construction 
activities that affect navigation, flood 
control or public lands along the 
shoreline of TVA lakes, the 
Tennessee River or its tributaries.1  
While TVA’s regulations do not affect 
title to the property, they can come 
back to haunt you in purchase 
money transactions that you close.  
Some simple words of wisdom at the 
closing table will not only contribute 
to the closer’s credibility, they could 
also prevent the dreaded “why didn’t 
you tell me about this?” phone call. 
 
When purchasing a waterfront lot 
with an existing permit for erosion 
                                                
1 16 U.S.C. 831, 26a (2013) 

control, a boat house, swim dock, or 
other structure, the new purchaser 
must transfer ownership of the 
permit through TVA within 60 days of 
the transfer of title.2  The application 
for transfer of ownership is the same 
application for modifications to 
existing structures and may be found 
at 
http://www.tva.com/river/26apermits/i
ndex.htm.  TVA’s online instructions 
are fairly easy to follow, but to 
transfer ownership only, the 
applicant would designate “transfer 
of ownership of an existing boat slip” 
under the “purpose” section.  The fee 
to transfer ownership only is 
$250.00.  The new owner must also 
submit an “Applicant Disclosure 
Form” found on TVA’s website.  It is 
important to note that if the new 
property owner intends to make 
modifications to the structure they 
can accomplish both the transfer and 
the modification approval in one 
application.  New owners seeking to 
transfer the permit and make 
                                                
2 18 CFR §1304.10 (2013) 
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modifications need only file the 
application for modification.  The fee for 
the application to modify is $500.00; 
thus, filing for the modification along 
with the transfer application could 
potentially save $250.00 versus filing 
the two separate applications.   The 
application to modify requires a drawing 
as well as the “Applicant Disclosure 
Form.”   TVA’s model drawings of all 
allowable projects are found on its 
website listed above.   
 
The next obvious question is “what 
happens if the new owner does not file a 
transfer application?”  If the new 
property owner does not transfer the 
permit for the structure the property 
owner loses any “grandfathering” of past 
approvals for any variances from the 
present regulations.  Subsequent 
owners are not required to make any 
modifications to existing structures as 
long as the permit is passed within the 
60 day period and the structure is in 
good repair.3  TVA views any application 
filed after the 60 day time period, such 
as for repairs, modifications, or 
improvements, as an application for a 
new structure subject to the current 
regulatory regime.  Thus, failure to 
properly transfer the permit could force 
the property owner to remove the old 
structure and start over from scratch 
with a structure that is compliant with 
the latest requirements.  Lastly, failure 
to comply with the TVA regulations on 
transfer of permits gives TVA the 
authority to remove any structure, 
prevent future permits, and sell any 
marketable property contained in the 
structure to pay for the destruction, such 
as that nice new ski boat!4   
 
During my research for this article and 
previous research stemming from 
closing transactions, TVA was readily 
available for phone consultation.  Yes, a 
                                                
3 Id. and 18 CFR §1304.211(2013) 
4 18 CFR §1304.406 (2013) 

real live person actually answers.  TVA’s 
main number is 1-800-882-5263.  Any 
questions involving applications for 
permits can be answered by the Land 
and Shoreline Division.   
 
TVA’s legal department is also readily 
available for assistance.  In fact, upon 
inquiry, the legal department stated that 
the largest area of litigation in which 
TVA is involved is where TVA is asked 
to respond to discovery requests in 
cases stemming from representations 
during purchase transactions 
surrounding what is and is not available 
for permit on waterfront property.   TVA 
suggests that land purchasers exercise 
simple due diligence by calling TVA 
prior to executing the contract.  TVA will 
gladly assist in informing the potential 
purchaser of what is available for permit 
at the prospective property site, thereby 
preventing the possibility of any 
misrepresentations or 
misunderstandings regarding the 
potential future use of the property. 

                           
About the author:                                                          
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at Stetson University 
College of Law in 
Gulfport, Florida. In 
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Connect Class 12, serves as Vice Chairman 
of the Board of Directors for Hospice Family 
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Chargers at the University of Alabama in 
Huntsville. Todd is licensed to practice law 
in Alabama, Florida, Federal District Court 
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injury. Todd, his wife Melanie, and their 
daughter, reside in Madison, Alabama. 
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2013 TIPS UNDERWRITING SEMINAR…ONE LAST LOOK 

Back to the beach…that was the theme for 2013. 
This year’s seminar was the best attended ever! It 
was great to see everyone in a relaxed setting, 
enjoying time with family and colleagues. A 
special thanks to an outstanding faculty and all of 
those involved in the planning. 

The awards ceremony was one of the highlights 
of this year’s seminar. Agents were recognized in 
several different categories.  

 

Ten Year Anniversaries 

Twelve agents celebrated their tenth anniversary as a member of the Alabama family of 
Stewart agents. These agents were recognized and presented with an engraved clock 
during the awards ceremony. Thank you for your loyalty, your business, and your 
friendship. Congratulations! 

Balch & Bingham, LLP                     The Copeland Law Firm, LLP  
The Guarantee Title Company, LLC         J. Calvin McBride & Associates, PC 
James E. Johnston, LLC                              Mark O. South, Esquire 
Monroe Title, LLC                                  Newell & Holden, LLC 
Rahmati Law Firm, LLC                           Stephens Millirons, PC                      
The Title Group, Inc.         Title Services, Inc. 
 
Claims Award Recipients 
 
A new awards category for 2013 was one in which agents were recognized for 
avoidance of claims and losses. As we were evaluating how best to accomplish that, we 
realized that there are many agents who had been an agent of Stewart for five years or 
more that had never experienced a policy loss. Sixteen agents were recognized in this 
category. These agents received engraved trays in recognition of this accomplishment. 
Thank you for your attentiveness to all of the intricacies of title insurance and real 
property interests. Congratulations! 
 
Alabama Land Services, Inc. (9 years)                         Balch & Bingham, LLP (13 years)         
Delta South Title, Inc. (5 years)                                              Dick & Miller, PC (14 years)            
Equity Title Company (7 years)                           Gaines, Gaines & Rasco, PC (14 years) 
J. Calvin McBride & Associates, PC (10 years)            James N. Thomas, PC (15 years) 
Mark O. South, Esquire (10 years)              Maynard, Cooper & Gale, PC (5 years) 
Monroe Title, LLC (10 years)     Newell & Holden, LLC (10 years) 
Rahmati Law Firm, LLC (10 years)                          Sirote & Permutt, PC (7 years) 
Stephens Millirons, PC (10 years)                                        Title Services, Inc. (10 years) 
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Growth Award 

Agencies from around the state experienced growth in the twelve months preceding the 2013 
seminar as compared to the previous twelve months. This growth is attributable to many factors 
– the rebounding real estate market, implementation of growth strategies, hard work, or a 
combination of some or all of these factors. We wanted to recognize and show our appreciation 
with the 2013 Growth Award. These agents received engraved trays in recognition of the 
agency’s growth. Congratulations to these recipients and thank you for your hard work and 
business acumen. 

Alabama Land Services, Inc.            Anchor Title, Inc.        
Balch & Bingham, LLP                Common Bond Title, LLC        
The Copeland Law Firm, LLP                   Deep South Title, LLC 
Delta South Title, Inc.                  Equity Title Company        
Estes, Sanders & Williams, LLC                The Guarantee Title Company, LLC                                  
Jefferson Title Corporation       Johnson, Moore, Maples & Thompson           
East Alabama Title & Escrow Services        Lakeshore Title & Land Services, Inc. 
J. Calvin McBride & Associates, PC                McDonald Long & Johnston, Escrow, LLC 
Marion County Title, Inc.                                                   Martin Closing Services, LLC               
Monroe Title, LLC                                                                Muncie & Mattson, PC 
National Real Estate Information Services of Alabama, Inc.     Russell S. Ormstedt, Esq.    
Parker Law Firm, LLC                                                                      Paulus Title, LLC 
Pierce Ledyard, PC                  Professional Title Services of Alabama, LLC 
Rahmati Law Firm, LLC                         Shelby County Abstract & Title Company, Inc.  
Mark O. South, Esq.                            South Oak Title, LLC    
Southern Land Title, Inc.                                                    Stephens Millirons, PC        
Tallapoosa Title Research, LLC                                                         Tally & Tally 
James N. Thomas, PC                                                                 The Title Group, Inc. 
Title Services, Inc.    TitleSouth, LLC            USA Title of Alabama, Inc.  

The Tartan Club Class of 2013 

The Tartan Club was established as a way to acknowledge the top ten remitting agents from 
around the state. Each year is assigned its own plaid and each class of inductees is presented 
with a plaque matted in that year’s plaid. A composite is also created each year, listing the 
members of that year’s class of inductees. There are now thee separate Tartan Club 
composites displayed in the lobby of the State Office in Birmingham. Congratulations to the 
Class of 2013 and thank you for amazing performance and contribution. 

McDonald, Long & Johnston Escrow, LLC                           Rahmati Law Firm, LLC 
TitleSouth, LLC                      Paulus Title, LLC 
Sirote & Permutt, PC                The Title Group, Inc. 
The Guarantee Title Company, LLC                              Muncie & Mattson, PC 
Common Bond Title, LLC                             Southern Land Title, Inc. 
 

CONGRATULATIONS TO ALL 2013 AWARD RECIPIENTS! 

Your service, commitment to excellence and hard work, your performance and 
contribution do not go unnoticed. Your Alabama Agency Staff applaud and appreciate 

you. 
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Inside Alabama 
 
Common Bond’s Amye von Seebach  
Receives Stewart’s Fraud & Forgery Prevention Award 
 

In 2011, Stewart Title 
Guaranty Company 
established a Fraud & Forgery 
Watch Program.  Any agency 
employee is eligible for 
nomination for the STG Fraud 
& Forgery Watch Award. 
Those tapped to receive this 
award also receive $500.00. 

Amye von Seebach, Esquire, of  
Common Bond Title, LLC, Birmingham 
 
One of Alabama’s own, Amye von 
Seebach, a closing attorney with 
Common Bond Title, LLC, was recently 
recognized for her part in preventing a 
transaction from closing that could have 
resulted in a very large loss. 
 
Title was vested in A and B, husband 
and wife. The two had divorced. The 
divorce decree left title in the two, 
subject to a provision requiring the 
former wife to pay the former husband 
the sum of $40,000, at which time he 
would execute a deed conveying his 
undivided one-half interest to the wife. In 
compliance with the divorce decree, the 
Commitment called for a deed out of the 
former husband and payment of 
$40,000 to the former husband. 
 
At closing, the former wife presented 
Amye with a Statutory Warranty Deed 
purportedly signed by the former 
husband. When the former 

wife/borrower reviewed the settlement 
statement, she objected and indicated 
that the $40,000 payment had already 
been made and was being held by the 
former husband’s attorney. Since the 
new loan would be subject to the 3-day 
rescission period, Amye proceeded to 
close the transaction with an eye toward 
reconciling the discrepancies during the 
rescission period. 
 
The following day, Amye contacted the 
former wife’s attorney, who informed 
Amye that the former husband’s 
attorney had not been responsive to her 
requests for confirmation that the 
attorney was in fact holding the $40,000 
due to the former husband. Amye then 
contacted the former husband’s attorney 
directly. She was unable to obtain 
confirmation that payment had been 
received. Amye then requested the 
former wife to produce evidence that the 
$40,000 payment had been made to the 
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former husband’s attorney on his behalf. 
She could produce nothing, not even a 
cancelled check. Amye then asked her 
how she came into possession of the 
executed deed from the former 
husband. Ultimately, the former wife 
confessed that she had copied the 
former husband’s signature from 
another deed he had executed earlier in 
the year and had the deed notarized by 
“someone at the courthouse.” 
 
Thank you, Amye, for your due diligence 
and commitment. You prevented what 
could have been a very large loss. 
Congratulations! Keep up the good 
work! 
 

While there are several things we can 
take away from Amye’s prowess in this 
transaction, there are two that should be 
emphasized. First, all documents 
executed as part of a closing should be 
executed under your direction, 
supervision, or in a manner coordinated 
by you. Secondly, when you are getting 
“the run around” or you cannot get a firm 
answer to an otherwise simple question, 
beware. 
 
Has someone in your agency prevented 
a fraud or forgery from occurring in a 
real estate transaction? If so, contact 
Warren, Michael or Melissa for 
information about Stewart’s Fraud & 
Forgery Watch Program and award 
application. 

 
Underwriting 
Sturdivant and its aftermath . . . finally the calm after the storm  
by Melissa Smith, Esquire 
 
In the fall of 2011, the Alabama Court of 
Civil Appeals decided several post-
foreclosure ejectment cases.  The 
decisions caused a reexamination of the 
foreclosure process to determine that 
the foreclosure was valid.  The cases 
had similar fact patterns – debtor’s 
stopped making payments, notice of 
default was sent, foreclosure sale date 
was published and the foreclosure took 
place.  After foreclosure, the lenders 
filed ejectment actions and that’s where 
things got interesting.   The underlying 
problem for the lenders in these cases 
was a matter of timing regarding when 
the assignment of the mortgage was 
executed.  In these cases the 
assignments were either executed after 
the notice of default was given, or the 
day of or after the foreclosure sale took 
place.  

 
In Sturdivant v. BAC Home Loans 
Servicing, LP [Ms. 2100245, Dec. 16, 

2011] ____ So. 3d ______ (Ala. Civ. 
App. 2011), BAC sent the first default 
letter on June 8, 2009 and the first 
publication of the pending sale occurred 
on November 7, 2009.  In both 
communications, BAC represented itself 
as the holder of the mortgage.  The 
foreclosure took place on December 1, 
2009 and the assignment into BAC was 
executed the same day as the 
foreclosure sale.   The Court of Civil 
Appeals held that at the time foreclosure 
was initiated, BAC did not have the 
power or authority to foreclose and held 
that the foreclosure was invalid.  
 
The Alabama Court of Civil Appeals 
then decided a series of cases that 
began to peel back the issues a little 
more. 5  All of the facts in these cases 

                                                
5 The cases included Perry v. Federal National Mortgage 
Association [Ms. 2100235, Dec. 30, 2011] _____ So. 3d 
_______ (Ala. Civ. App. 2012); Patterson v. GMAC 
Mortgage [Ms. 2100490, Jan. 20, 2012] _____ So. 3d 
_______ (Ala. Civ. App. 2012); Coleman v. BAC 
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were similar to Sturdivant, and they 
were all ejectment cases.  The decisions 
began to back track a little from the 
Sturdivant decision. Eventually, the 
Court of Civil Appeals concluded that as 
long as there is evidence that the 
foreclosing entity had the right to collect 
the debt prior to initiating foreclosure 
proceedings (which the Court defined as 
being the time that the first notice of 
default was sent) then the foreclosure 
was valid.  In Coleman the Court quoted 
the Restatement (Third) of Property:  
Mortgages Section 5.4 (Reporter’s Note 
– Introduction, Comment a) at 387 
(1997)  “the note is the cow and the 
mortgage is the tail.  The cow can 
survive without the tail, but the tail 
cannot survive without the cow.”   In 
other words, the protections and ability 
to use non-judicial foreclosure remedies 
afforded under the mortgage are not 
available if the entity foreclosing does 
not own the debt.   

 
The Alabama Supreme Court finally 
took up the issue.  On September 13, 
2013 the Alabama Supreme Court 
decided three cases which helped 
provide some clarity.  6  Without going 
through the legal gymnastics presented 
in those cases regarding the “standing” 
issue that formed the basis of the Court 
of Civil Appeals decisions, the cases 
discussed that “foreclosure” is a point in 
time, not a piecemeal process.  In the 
GMAC case the court stated, “ . . . there 

                                                                       
Servicing [Ms. 2100453, Feb. 3, 2012] ______ So. 3d. 
______ (Ala. Civ. App. 2012); Byrd v. MorEquity, Inc. 
[Ms. 2100734, March 16, 2012) ____ So. 3d ______ (Ala. 
Civ. App. 2012) and Nelson v. Federal National Mortgage 
Association [Ms. 2100842, May 11, 2012] _____ So. 3d 

______ (Ala. Civ. App. 2012). 
6 The cases are Ex Parte BAC Home Loans 
Servicing, LP [Ms. 1110373, Sept. 13, 2013] _____ 
So. 3d _____ (Ala. Supreme Ct. 2013); Ex Parte 
GMAC Mortgage, LLC [Ms. 1110547, Sept. 13, 
2013] ______ So. 3rd ______ (Ala. Supreme Ct. 
2013) and Harris v. Deutsche Bank National Trust 
Company [Ms. 1110054, Sept. 13, 2013] ______So. 
3d ______ (Ala. Supreme Ct. 2013). 

is no reference in Alabama statutes to 
the concept of the ‘initiation of a 
foreclosure.   . . .  nothing in our statutes 
provides that the publication of notice of 
a foreclosure auction constitutes a 
foreclosure.”  The Court went on to say 
“In point of fact, in its essential meaning, 
the term ‘foreclosure’ is a reference to a 
particular action or event by which the 
mortgagor’s rights in the property are 
‘foreclosed.’  This loss by the mortgager 
(sic) of its rights – this ‘foreclosure’ of its 
rights – does not occur over a period of 
time or in ‘bits and ‘pieces’ throughout 
the course of some ‘process.’”   

 
While the Sturdivant scare has passed, 
it and its progenies call on us to reflect 
on a very basic principle of mortgage 
law – principally that Alabama is a title 
state where mortgages are concerned, 
meaning that a mortgage passes legal 
title to the mortgagee, subject to the 
mortgagor’s equitable right of 
redemption.7 Therefore, a mortgage 
creates an interest that can be as easily 
transferred or alienated as the fee 
simple interest of the mortgagor. The 
transfer of the mortgage to subsequent 
mortgage holders is accomplished with 
an assignment. A break in the chain of 
assignments to a mortgage is similar to 
a break in the chain of title. Therefore, 
when insuring a sale out of foreclosure, 
there should be a smooth chain of 
assignments that ultimately reflects the 
mortgagee in whose name the mortgage 
is being foreclosed as the last 
“assignee.”  
 
For our agents whose practice also 
includes foreclosures - to establish a 
smooth chain of assignments, it 
continues to be prudent to obtain and 
record the assignment into the 
foreclosing entity as soon as 
practicable. For instance, if you are 

                                                
7 Lloyd’s of London vs. Fid. Sec. Corp, 39 Ala. App. 
596, 105 So. 2d 728 (Ala. App. 1968). 
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foreclosing in the name of ABC Lender 
and title search reveals that the 
mortgage was never assigned by the 
original mortgagee, or that XYZ Lender 
is the last assignee of record, you 
should obtain the assignment into ABC 
Lender and record it. To establish a 
smooth chain, the assignment should be 
recorded before the foreclosure deed. 
Recording an assignment early in the 
process will prevent any last minute 
scrambling to get the assignment 
executed and recorded prior to 
recording the foreclosure deed.  

 
If you encounter assignment issues in 
examining the title search when 
preparing for a sale post foreclosure, or 
if you have any questions about 
assignments pre-foreclosure, please 
contact the State office for underwriting 
assistance. You can reach Warren Laird 
at wlarid@stewart.com, Melissa Kessler 
Smith at msmith@stewart.com, or either 
of them by calling – 879 2455 in the 
metro-Birmingham area or toll free - 
877-707-2455.

 

Employee Spotlight and News from the 
State Office 
 
Welcome aboard Janeen! 
 
We extend our warmest welcome to 
Janeen Autry, who joined Stewart this 
summer in the State Office. Janeen 
brings twelve years of broad experience 
with her to the State Office staff. During 
the course of her career as a title 
insurance professional, she has touched 
many aspects of what Stewart agents 
do from day to day. She has performed 
searches, examined searches, cleared 
title issues, prepared commitments and 
issued policies, among the many other 
tasks title agents perform. Originally 
from Vestavia Hills, Janeen attended 

Cars
on 

New

man College in Jefferson City, TN, on a 
volleyball scholarship. She now resides 
in Chelsea, Alabama, with her husband, 
Russell and two children - Keegan (9) 
and Mallory (8). In her spare time, 
Janeen enjoys reading, spending time 
with family and playing with the three 
family pets - dogs Griswold and Olive, 
and the family’s 22 pound cat, Julius. 

 
Michael Webber Celebrates 10 Years with 
Stewart 
 
Michael Webber reached a milestone in 2013 – 10 
years with Stewart. He joined Stewart Title Guaranty 
Company in 2003. There were eleven agents recognized 
at this year’s seminar for their own ten year anniversary, 
many of which were signed by Michael in his first year 

with Stewart. Michael was recognized not only for his longevity, but also for his achievements in 
reaching this milestone. In addition to the presentation of a crystal clock, Warren shared with the 



9                        
 

audience the contents of a correspondence to Michael from Matt Morris, Stewart’s CEO. 
Congratulations, Michael! Here’s to the next ten! 
 
 
 
 
 
Pre-licensing Education Concludes for 2013 
 
The last 2013 pre-licensing course for 
the title insurance licensing exam was 
held in Birmingham November 14-16. A 
number of Stewart agents from around 
the state were represented in this final 
session of the year. Not only were the 
agencies underwriting staff present, but 
also members of the business 
development and marketing staff as 
well. It is refreshing to see agents 
require their marketing teams to become 

licensed title insurance professionals, 
too. 
 
Congratulations to the members of 
Stewart’s Alabama Agency Staff that 
completed one of this year’s pre-
licensing sessions and passed the 
Alabama Title Insurance Licensing 
Exam – Judy Williams, Melissa Smith 
and Michael Webber.  

 

Continuing Education in 2014 
 
Stewart University’s Alabama Campus 
will offer a condensed Title 101 in a 
webinar format  in 2014. It will be broken 
down into two or more one-hour 
sessions each month. We will seek CLE 
and CE credit for this course. Stay tuned 
for more details and registration 
information. We will also offer topics in 
this format from SU’s Alabama Campus. 
 
Michael Webber and his committee are 
working on the 2014 Title Schools 
sponsored by the Alabama Land Title 
Association. CLE and CE credit will be 
available. Watch your email for more 
information. 
 
March 2014 - DLTA’s Mid-Year 
Meeting in Montgomery. Watch your 
email for more information. CLE and CE 
credit will be available.   

 
August 7 & 8, 2014 – We are returning 
to Orange Beach for the Alabama TIPS 
Underwriting Seminar. Mark your 
calendars now and plan now to attend. 
CLE and CE credit will be available. 
 
September 2014 – DLTA’s Annual 
Convention in New Orleans. CLE and 
CE credit will be available. Watch your 
email for more information. 
 
October 2014 (tentative) – CLE 
Alabama’s annual Real Estate Law 
Seminar. CLE and CE credit will be 
available. 
 
November 2014 (tentative) – 
Cumberland CLE’s annual Commercial 
Real Estate Law Seminar. CLE and CE 
credit will be available. 
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Wishing you and 

yours a happy and safe Holiday 

Season. May 2014 be full of joy, 

good health, peace, and success. 


